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‘Misconduct’ difficult to prove in unemployment

by Douglas E. Lee

Little is more frustrating
to employers than paying
unemployment benefits to
employees who were fired
for good cause. As two
recent appellate court decisions make clear, however, the
“misconduct” necessary to deny unemployment benefits is
considerably more severe than one might expect.

In Oleszczuk v. Department of Employment Security, for
example, an employee was terminated for insubordination,
which included yelling at her supervisor. Her claim for
unemployment benefits was denied at every level until it
reached the appellate court. There, the court held that no
evidence existed that the employee had violated a specif-
ic, reasonable work rule. In the absence of such evidence,
the court said, benefits must be awarded.

In the other case, Wrobel v. lllinois Department of
Employment Security, the employee also was unsuccessful
until he reached the appellate court. In its decision, the
court awarded unemployment benefits because the

employee’s violation of the employer's attendance policy
was not intentional and therefore not “misconduct” under
the Unemployment Insurance Act.

In Wrobel, the employee violated his employer's atten-
dance policy several times. After oversleeping and missing
his shift in April 2001, his employer informed him that
another infraction could cost him his job. When the
employee overslept again in September 2001, the employ-
er fired him.

At his unemployment hearing, the employee testified
that his electronic clock-radio failed to sound because of
a power outage. He also testified that his back-up, a wind-
up clock, did not sound because he forgot to set it. The
referee hearing the case concluded that, because the cir-
cumstances that caused the final attendance violation were
solely within the employee’s control, the employee’s viola-
tion constituted “misconduct” under the Act.

The appellate court reversed, holding that an employee
is guilty of "misconduct” only if

B the employee willfully and deliberately violates an
employer’s rule,

Misconduct continued on page 2

U.S. Department of Lahor issues new COBRA
notice rules

On May 26, 2004, the U.S. Department of Labor issued final rules imple-

menting new COBRA notice requirements. Under COBRA, employers employ-

ing more than 20 people must give employees and their families the opportu-

nity to temporarily continue group health care coverage when coverage other-
wise would have been lost because of termination of employment, divorce,
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death or loss of dependent status.
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The new rules set minimum standards for timing and content of COBRA

notices and provide new model notices. The general notice, for example, now
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must be provided to qualified beneficiaries within 90 days after coverage

COBRA continued on page 3
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B the employer’s rule is reasonable and

B the violation either harms the employer or was
committed after the employee received a warning or
instruction not to violate the rule.

Focusing on the first element, the court ruled “miscon-
duct” can exist only if the employee acts intentionally.
Carelessness, negligence and poor performance, while
grounds for termination, are not grounds for denying
unemployment benefits. Unemployment benefits can be
denied to employees who violate tardiness or absence
rules, the court said, only if the employee consciously
chooses to be late or absent.

The court in Oleszczuk focused on the lack (at least
in the court record) of any employer rule prohibiting
insubordination. Moreover, the court said, the employee
had been employed for nine years without receiving a
warning about her work behavior.

“A single flurry of temper between a worker and a
supervisor may be enough to warrant discharge in an at-
will relationship,” the court said. “But it is not enough
to deny unemployment benefits.”

In light of these court decisions, employers that hope
to avoid paying unemployment benefits must carefully
document the rule the employee has violated, the
employer's previous warning or instruction to the
employee not to violate the rule and all evidence that
exists that the employee intentionally violated the T
rule. =

Background checks easier
under new law

by Douglas E. Lee

Recent federal legislation has eased restrictions on
employers that hire third parties to investigate employ-
ee misconduct.

Under the Fair and Accurate Credit Transactions Act
(FACT), which amends the Fair Credit Reporting Act
(FCRA), an employer no longer needs to disclose in
writing to an employee that the employer is hiring a
third party to investigate the employee’s alleged miscon-
duct, obtain the employee’s consent to such hiring or
notify the employee of the results of the third party’s
investigation before taking an adverse action against the
employee. Instead, the employer is obligated only to
provide the employee a summary of the “nature and sub-
stance of the communication” upon which any adverse
action is based. As part of this summary, the employer
need not disclose the source of the information.

The FACT also exempts from the FCRA all investiga-
tions regarding compliance with “any pre-existing writ-
ten policies of the employer.” While employer groups
hope this exemption will be interpreted to include all
background checks conducted pursuant to an employer’s
written policy, no such interpretation yet exists.
Employers therefore should not assume that the FCRA
no longer applies to background checks performed by

third parties. m

by Douglas E. Lee

Under regulations issued in April by the Equal
Employment Opportunities Commission, employers now
can take into account an employee’s eligibility for
Medicare in determining the level of health benefits
offered to retirees.

Before the new regulations were announced, anti-age
discrimination laws required employers to offer all retirees
the same benefits, regardless of whether a retiree was eli-
gible for benefits under Medicare. As a result, many
employers either eliminated retiree health benefits entire-
ly or offered all retirees only those benefits that would be
needed by persons covered by Medicare. Under the new
regulations, employers can offer non-covered employees a
full set of benefits while offering covered employees
Medicare “wrap plans” that reduce benefits by the amount
of benefits payable by Medicare.

Employers, however, should note two important limits
in the new rules. First, the rules apply only to retiree
health benefit plans that coordinate with Medicare or a
comparable state health benefit program. Second, the reg-
ulations apply only to retirees and not to current employ-
ees. In fact, the rules specifically require employers to
offer current employees who are at or over the age of
Medicare cligibility the same health benefits as those ben-
efits offered to employees under the age of Medicare

eligibility. m
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employees) within 90 days, the COBRA notice may be
included in the summary plan description.

Under COBRA, qualified beneficiaries must notify plan
administrators of any divorce or legal separation or the
loss of dependent status under the plan. The new rules
clarify the timing of these notices and require plans to
establish “reasonable procedures” for qualified beneficia-
ries to follow when furnishing these notices. At a mini-
mum, these procedures must identify who is to receive the
notice, how the notice must be provided and what infor-
mation is required in the notice.
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vidual's COBRA coverage is terminated earlier than the full
time period for which COBRA must be available (if, for
example, the employer no longer sponsors a group health
plan), the plan must notify the individual.

The final rules are effective for notice obligations that
arise on or after the first day of the plan year that begins
on or after Nov. 26, 2004. Employers with calendar year
plans therefore will have to comply with the new rules
beginning Jan. I, 2005. The model notices and other infor-
mation about the new rules can be found at

www.dol.gov/esba. qu\‘
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