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Home seller’s disciosures must he compiete

by Gary R. Gehlbach

Persons thinking about selling their
homes should also be thinking about
what they must disclose to potential pur-
chasers. As an lllinois appellate court
recently reminded us, a seller’s failure to
fully disclose a home’s material defects
can subject the seller to considerable lia-
bility.

Since 1994, the Residential Real
Property Disclosure Act has required
sellers of residences to disclose certain
information to potential buyers. The Act
includes a disclosure report sellers must
fill out, sign and date. The completed
report then must be delivered to a

prospective buyer before the buyer signs
a purchase

before completing the form. In other
words, the standard is not whether the

contract. seller should reasonably know of a mate-

T h e rial defect but rather whether the seller
report con-  actually knows of it.
tains 21 ques- The Act encourages a potential pur-
tions about  chaser to have an inspection of the prop-
possible ertydone, considering that there may be
material problems of which the seller is unaware.

The Act does not define “material
defect.” Nor does it specify how much
detail a seller must include when disclos-
ing a material defect. An Illinois appel-

defects with
the property
and requires
the seller to

indicate matters of which the seller has
actual knowledge. The statute, however,
does not require the seller to investigate

late court, however, recently left no
doubt that a seller's disclosure must be
full and complete.
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lllinois Personnel Record Review Act
imposes obligations on employers

by Srephanie L. Shallenberger®

One of the first signs an employer might be headed for trouble with an employee or
former employee is a request for the employee’s personnel file. Fortunately (or maybe
unfortunately), Illinois law is clear about how an employer must respond to such a
reQuest.

The lllinois Personnel Record Review Act requires any employer with more than five
employees to permit its employees to inspect personnel documents that are, have been
or are intended to be used in determining the employee’s qualifications for employ-
ment, promotion, transfer, additional compensation, discharge or other disciplinary
action. An “employee” under the Act includes a person currently employed, a person
subject to recall after layoff, a person on a leave of absence who has a right to return
and a former employee who has terminated service within the preceding year.

The employer can require that the employee’s request be in writing. The employer
also can limit such requests to two in any calendar year and can deny the second
request if the interval between the two requests is unreasonably short.

*Stephanie L. Shallenberger, a recent graduale of the Northern
Ilinois Universily School of Law, clerked at EGBL last summer.
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Employers face liability for employees’ misuse of credit reports

by Megan G. Heeg

More and more, businesses use credit
reports to evaluate whether to extend
credit to potential customers. As one
llinois company recently learned, a busi-
ness utilizing credit reports must have
procedures in place to prohibit its
employees from using this information
for improper purposes. Failure to do so
may result in liability under the federal
Fair Credit Reporting Act.

The FCRA prohibits persons from
using or obtaining a consumer’s credit
report for other than permissible purpos-
es. Any person who fails to comply with
the Act is liable to the consumer for actu-
al damages, attorncys’ fees and costs.
Willful violations may also result in puni-
tive damages. In addition, a person who
knowingly obtains a credit report under
false pretenses must be fined, imprisoned
for not more than two years or both.

The FCRA does not specifically pro-
vide for vicarious liability (liability
because of another’s wrongful acts), but

in DelAmora v. Metro Ford Auto Sales, an
llinois court held that imposing vicarious
liability against an employer was “consis-
tent with Congress's intent to protect
consumers from improper use of credit
reports and to deter statutory violations.”

In DelAmora, Jesus Roman, a non-
supervisory car salesman, had employer
authorization to obtain potential cus-
tomers’ - credit reports.  Without his
employer’s knowledge, however, Roman
used his employer's equipment to obtain
the credit report of his brother-in-law,
who was in the midst of divorce proceed-
ings with Roman’s sister. Upon learning of
Roman’s actions, the brother-in-law sued
Roman’s employer for violating the FCRA.

Everyone in the case agreed that
Roman obtained the credit report without
his employer’s knowledge or consent. The
employer therefore argued it should not
be liable for Roman’s misconduct. The
court rejected this argument, holding the
employer's lack of knowledge was not
enough to escape liability.

An employer can be vicariously liable
for an employee’s willful conduct, the
courl said, if the employee’s violation was
“accomplished by an instrumentality, or
through conduct associated with the
agency status.” Because Roman was able
to obtain the credit report solely by virtue
of his position and the resulting access to
his employer's consumer reporting facili-
ties, the employer was vicariously liable
for Roman’s willful actions. The court
also noted that, under these circum-
stances, “the employer is in the best posi-
tion to prevent future FCRA violations
through employee training and screening

programs.”

Disclosure. . .
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In Hogan v. Adams, Mr. and Mrs. Adams purchased a home
in Springficld in 1993. The home was fitted with two sump
pumps. In 1995 the Adamses’ basement flooded when one of the
sump pumps failed to operate after a tornado. A year or so later
the basement flooded again after a heavy rainfall. Later still,
when an outside drain became clogged, some water entered the
basement.

Five years after moving in, Mr. Adams was transferred out of
slate. The Adamses therefore hired a real estate agent to sell
their home and with the agent's help completed a disclosure
report. In the report they disclosed they were aware of flooding
problems with the house but they offered as explanation only
the 1995 power outage incident.

Less than a month after Donna Hogan purchased the home,
the basement flooded twice. Mrs. Hogan eventually sued the
Adamses, asscrting they had defrauded her and violated the Act
by not fully disclosing the several instances of flooding. The
trial court found against Mrs. Hogan, ruling that the Adamses

had acted in good faith and disclosed enough to put Mrs.
Hogan on notice that there was a flooding problem.

The appellate court, however, reversed. Rejecting the “good
faith” notion, the court ruled that the test was whether Mr. and
Mrs. Adams had violated the Act by failing to disclose a mate-
rial defect of which they had actual knowledge. Finding the
Adamses knew of the flooding in 1996, which they did not dis-
close, the court held the Adamses failed to comply with the Act.
Moreover, the court ruled, the Adamses had not disclosed the
full extent of the 1995 flooding,

The Adamses’ defense, in parl, was that they relied on their
real estate agent to complete the report. The appellate court
found this reliance misplaced, stating that “the disclosure report
itself suggests a seller should consult an attorney before com-
pleting the disclosure reporl.” Unfortunately, this rarely hap-
pens.

The lesson of this case is clear: Disclose and provide suffi-
cient detail. While the report is relatively simple and seemingly
easy to fill out, failure to do so properly and completely can be

very costly. Qj\
—
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