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New tax law brings gradual estate planning changes

by Gary R. Gehlbach

While the new federal tax legislation is
expected to bring substantial changes in the
gift and estate tax arena, most of those
changes are prospective. The changes in the
estate tax exclusion and the maximum estate
tax rate, for example, will be implemented
gradually through 2011.

The scheduled increases in the estate tax
exclusion will result in even fewer estates
paying estate tax. However, the amount of the
exclusion may be misleading. A taxable
estate generally includes not only all of a
decedent’s assets, but also the value of all
assets in which the decedent had an interest,
such as a joint tenancy (there is a special rule
for joint tenancies between spouses). In
addition, a decedent’s taxable eslale general-
ly includes the death benefit of all life insur-
ance policies on the decedent’s life.

Married couples, without proper estate
tax planning, arc generally limited to one
exclusion, usually taken when the second
spouse dies. A major goal of estate tax plan-

ning for a husband and wife
is to structure their estate
plans in order to double the
applicable exclusion, ie., to
allow each spouse’s estate to
claim the exclusion. Another
goal, especially in light of
the new tax act, will be to
defer any estate tax until the
second spouse dies.

As aresult of the new legislation, over the
next couple of years families with gross tax-
able estates of less than $I million generally
will avoid estate tax and probably can modify
their existing wills and trusts to eliminate
estate tax planning.

Couples with taxable estates of between
$1 million and $2 million should be able to
avoid all estate tax, but only with proper
estate tax planning. This planning, consider-
ing the changes in the Internal Revenue
Code, likely will be different than previous
planning.

Couples — with  assets
greater than $2 million
might be able to avoid or
significantly reduce their
estate  tax  exposure.
Appropriately  structured
estate plans, however, will
be required. The trusts and
wills to be used for these
estates likely will be sub-
stantially different than previous documents.

Interestingly, most farm families will not
experience any estate tax relief under the new
law until 2004. The reason for this is some-
what complicated. The current qualified fam-
ily-owned business interest (QFOBI) deduc-
tion effectively raises the applicable exclu-
sion for qualifying farm families to $1.3 mil-
lion. Because the applicable exclusion will
exceed $1.3 million in 2004, the QFOBI
deduction will be eliminated from the Code,
and qualifying farmers will at that time be eli-
gible for an exclusion of $1.5 million.

Estate planning continued on page 2
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In response to a 1987 Illinois Supreme Court decision, employers spent the 1990s revising
their employee handbooks to prevent the manuals from creating contracts of employment.
Those employers now have to wonder whether they need to do it all over again.

The most recent Illinois Supreme Court ruling to complicate the employer-employee rela-
tionship is Doyle v. Holy Cross Hospital, which the court decided in 1999. In Doyle, the court
held that an employee could sue Lo enforce previously existing terms in an employee handbook
that the employer had revised during the employee's employment.

Mary Doyle was a long-term employee of Holy Cross Hospital in Chicago, working there as
a nurse since 1960. In 1971, the hospital issucd an cmployee handbook that set forth various
employment protections for nurses. Twelve years later, the hospital issued a new handbook,
which replaced the prior protections with a statement that nurses could be terminated with or
without cause at any time. The new handbook also contained a disclaimer informing employ-
ees that the handbook was not to be construed as a contract of employment.

Handbooks continued on page 3
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estate tax changes,
$1 million $1 million 50% . . & .
including the aboli-
$1 million $1 million 49% tion of estate tax
$1.5 million $1 million 48% (but not gift tax) in
$1.5 million $1 million 47% 2010 and allowing
g - the estate tax to be

$2 million $1 million 46% . .
reinstated with only
$2 million $1 million 45% a $1 million exclu-
$2 million $1 million 45% sion in 2011. While
$3.5 million $1 million 45% we doubt the law will
materiall change
N/A (GST tax $1 million top individual i 4 . 8
repealed) income rate under dU”ng President
law (gift tax only) Bush’'s  first four
$1 Million $1 million 55% years, it is certainly

be separated from the estate tax ;
: : . ’ 2002 $1 million*
exclusion. This will create a dis-
incentive for making large life- ARl il il
time gifts. 2004 $1.5 million*
In 2010, the only year in which 2005 $1.5 million*
the estate tax is actually repealed, o
i 2006 $2 million*
the new law provides for carry-
over basis, a concept attempted a0k s millah
as part of the Tax Reform Act of 2008 $2 million*
[976 but repealed retroactively in 2009 $3.5 million*
the summer of 1980 as unwork-
. e L ) 2010 N/A (estate tax
able. (A taxpayer's income tax repealed)
basis in property is his or her
purchase price plus the value of 2011 $1 million*
capital  improvements  less
allowed depreciation deduc-

tions.) The current law is (and has been for decades) that, with few
exceptions, a decedent’s income tax basis in an asset is “stepped up”
to the date of death value. Therefore, when the beneficiary of the
estate later sells the asset, taxable gain or loss is the difference
between the net sales price and the date of death value. In other
words, the decedent’s basis becomes irrelevant upon death.

Carryover basis, however, will be resurrected upon the demise of
the estate tax. Recipients of property from a decedent will receive a
basis equal to the lesser of the decedent’s basis or the market value of
the property at the time of the decedent's death. There are two excep-
tions to this rule: (I) A maximum of $3 million in the decedent’s prop-
erty may receive a slepped up basis if transferred to the surviving
spouse, and (2) up to $1.3 million of property transferred to others will
qualify for step-up. Designing an estate plan to appropriately allocate
basis may prove to be quite challenging.

possible that the law
may be repealed
before it takes effect in 2010, or that reinstatement in 2011 may be
modified.

It is also possible that various state governments will enact their
own death taxes. Presently 38 states including Illinois receive a signif-
icant portion of the eslale Lax paid, at very little cost (the administra-
tion is practically all at the federal level). Under the new law, states
next year will begin losing billions of dollars in estate tax revenues
annually.

The basic prototypes and paradigms we have used for estate plan-
ning will in many instances no longer be desirable. We are developing
and utilizing new approaches in light of the new law. With much
uncertainty about the future of estate tax, both federal and Illinois, and
the 10 year phase-in of the new law, we highly recommend a more fre-
qQuent review of onc's estate plan.

* Reduced by gift tax lifetime exemption used.

Grandparents lose ground in guest for visitation rights

by Rolfe Ehrmann

For grandparents, little is as important as seeing their grandchil
dren. As the law regarding grandparent visitation evolves, however,
those grandparents arc finding little sympathy in the courts.

Most people know the laws regarding grandparent visitation have
changed bul are unsure of what happened or how the change could
affect them. Most grandparent visitation, of course, does not involve
courts at all. A national survey found that almost all grandparents reg-
ularly interact with their grandchildren in a wide variety of ways and
think their relationships with their grandchildren are “very positive.”
The cases that end up in court are limited to those few in which Lhe
relationship between grandparents and parents is so strained that the
parents separate themselves - and the grandchildren - from the grand-
parents.

To address these situations, most states passed grandparent visita-
tion statutes permitting judges to order visitation over the parents’
objeclions. Lasl year, however, the U.S. Supreme Court declared a

Washington grandparent visitation statute unconstitutional. According
to the court, fit parents presumably act in the best interests of their
children. Therefore, the court said, as long as a parent otherwise ade-
quately cares for his or her children, a judge cannot require grandpar-
ent visitation.

In the first Illinois grandparent visitation case since the Supreme
Court decision, the Illinois Supreme Court also sided with the parents
withholding visitation. In that case, a grandmother sued her son and
daughter-in-law for visitation rights. Her son, who described his moth-
er as “not a nice person in my life,” claimed her interest in the chil-
dren was not genuine and refused to allow visits. The court ruled that
because both parents objected to the visitation, any court-ordered vis-
itation would impinge “upon the constitutional right of parents to
make decisions regarding the upbringing of their children.”

While the law to date is not positive for grandparents, some issues
remain undecided. lllinois courts, for example, have nol yel ruled in
cases in which only one parent objects to grandparent h
visitation or in which one of the parents is deceased. LI—\
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