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Employers conducting hackground checks
might face liability under credit report law

by Douglas E. Lee

Many employers seeking to min-
imize liability, improve the quality
of their work force and reduce the
risk of theft and other losses are
conducting background checks on
applicants and employees. Recent
amendments to the Fair Credit
Reporting Act (FCRA), however,
may subject these employers to
unanticipated liabilities.

On its face, the FCRA appears to
apply only to employers who obtain
consumer and credit reports about
employees and applicants. In the
FCRA, however, “consumer report”
is defined broadly to include any
information about a person’s char-
acter or reputation. As a result,
investigations that include compil-
ing driving records, criminal histo-
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ries and bankruptcies may trigger
the FCRA.

The FCRA does not restrict the
ability of employers to perform
their own background checks. Only
employers that use third parties to
conduct all or part of background
checks are subject to the FCRA's
disclosure and notification require-
ments.

Amendments to the FCRA
adopted on November 2, 1998,
clarified these requirements. An
employer that intends to use back-
ground checks prepared in whole
or in part by third parties must sat-
isty the following obligations:

B Disclose in writing to the
applicant or employee that the
employer will be performing a

background check and obtain the
applicant’'s or employee's con-
sent to the background check.
This disclosure must be clear,
conspicuous and provided in a
document that contains only the
disclosure and the consent.

B Within three business days
of taking any adverse action
against an applicant or employee
as a result of information
obtained through a background
check, the employer must give
the applicant or employee notice
(oral, written or electronic) (1)
disclosing that the adverse action
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Corporations should use corporate names

by Gary R. Gehlbach

One of the primary reasons that business owners incorporale is Lo insulale their
personal asscts from corporate debt and liability. If business owners fail to use the
exact name of the corporation, however, they risk losing that insulation.

The lllinois Appellate Court recently affirmed the principle that personal liability
arises for individual business owners, even if the business is incorporated, when the
corporation does not use its actual corporale name. The exact corporate name,
including the “Inc.” or other corporate designation, should be used whenever and
wherever the business is identified, particularly in advertising and on signs.
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lllinois now recognizing grandparents’ visitation rights

by Rolfe EhrmANN

Grandparents’ rights to visitation
with their grandchildren are being
increasingly recognized in lllinois. In
cases in which adult children are
divorced or separated, grandparents
usually can assert visitation rights
unless both parents object.

Grandparent visitation cases usually
arise when the custodial parent wants
to deny or restrict the visitation of not
only the former spouse but also the for-
mer spouse’s parents. These cases can
be even further complicated if the for-
mer spouse dies or moves away, which
prevents the grandparents from seeing
the grandchildren during regular
parental visitation.

Grandparent visitation used to be
limited and granted by courts only in
unusual circumstances. In recent years,
however, lawyers, judges and legisla-
tors have recognized that a relationship
between a grandparent and a grand-
child is an important aspect of a child’s

healthy development. Such a relation-
ship also is part of the joy of life both
for the child and the grandparent.
Legislators already have changed the
statutes covering this aspect of visita-
tion law six times this decade. On

countless other occasions, lllinois
courts have modified and re-modified
the rules governing grandparent visita-
tion.

As the law stands now, a grandpar-
ent can obtain independent visitation
rights if:

B one of the parents is deceased;

M one of the parents joins in the
grandparents’ request for visitation;

M the parents are not living together
on a permanent basis; or

M one of the parents has been absent
from the marital home for more than
one month without the other spouse
knowing his or her whereabouts.

As the law continues to develop, it
appears that grandparent visitation
rights will be allowed in all cases
except in those few in which both par-
ents object or in which visitation is not
in the best interest of the grandchil-
dren, such as in cases involving proven
abuse.
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is based in whole or in part on a consumer report, (2)
providing the applicant or employee with the name,
address and lelephone number of the consumer
reporting agency that prepared the report, (3) inform-
ing the applicant or employee that the consumer
reporting agency did not make the adverse decision
and cannot explain it, and (4) notifying the applicant
or employee that he or she may request a free copy of
the report and dispute the accuracy or completeness
of the report with the consumer reporting agency.

B If the applicant or employce requests a copy of
the report, the employer must provide the copy with-
in Lhree business days, together with a statement of

the applicant's or employee’s rights as prescribed by
the Federal Trade Commission.

The FCRA contains slightly more lenient provisions
for employers seeking to obtain background informa-
tion on applicants for commercial driving positions.
The FCRA also contains more restrictive provisions
when employers seek to use investigative consumer
reports, which are reports compiled from interviews
with an applicant’s or employec’s ncighbors, fricnds,
associates or other acquaintances. Whether employers
are using background checks provided by third parties
or are performing such checks themselves, they
should be familiar with FCRA’s requirements.
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