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Home buyers should he aware of
several ownership options availahle

by Gary R. Gehlbach

Most couples buying a residence take title as joint ten-
ants, without giving much thought to other options. How
couples hold title, however, is an important issue that can
have significant implications for estate taxes, probate
administration, divorce, disability and potential liability.

Under Illinois law, married couples can hold title to
their residential real estate in a number of ways. These
forms can briefly be described as follows:

B Joint tenancy with right of survivorship. This
method of holding title is the most common. The princi-
pal advantage of joint tenancy is that upon the death of
cither spouse, the residence automatically becomes the
sole property of the surviving spouse. Nonetheless, it is
usually appropriate for an affidavit regarding estate taxes
to be prepared and filed with the recorder’s office upon the
first spouse’s death, and typically the surviving spouse
should advise the county treasurer's office of the name
change. For couples with potential federal estate tax con-
sequences, however, joint tenancy may sometimes be inap-
propriate.
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B Tenancy by the entirety.
After an absence of over 100 years,
tenancy by the entirety was reintro-
duced into Illinois law in 1990. It is
restricted to a husband and wife and only applies to their
principal residence, and only so long as the husband and
wife reside in the property. The basis for tenancy by the
entirety is a legal fiction (meaning it's not true but the law
pretends that it is) that a husband and wife are one person.
Therefore, if a couple takes title as tenants by the entirety,
neither spouse can unilaterally transfer his or her title,
mortgage the property, create a voluntary lien, or take any
other action, without the simultancous action of the other
spouse. In other words, once a tenancy by the entirety is
created, it can only be changed by the action of both
spouses. The principal advantage of tenancy by the entire-
ty is that a judgment against one spouse cannot affect title
to the residence while both spouses are living.
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Empioyers must give empioyees
chance to continue heaith coverage

by Douglas E. Lee

One of the most common — and dangerous — misconceptions shared by

smaller employers is that they need not provide departing employees the
opportunity to continue their group health insurance coverage.
g While most employers are familiar with COBRA and its insurance continua-
. 4 tion requirements, some mistakenly believe that they need not meet these
requirements if they do not meet COBRA's 20-employee threshold. An Illinois
law, however, sets forth the same basic requirements as COBRA and
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Amendments change garnishment procedures

by Megan G. Heeg

While recent amendments to the Wage
Deduction Act were designed to minimize the
burden on employers, employers must quickly
become familiar with the new procedures.

Under the prior law, wage garnishments were
valid only for 84 days. Under the amendments,
which became effective Jan. 1, 1999, a wage gar-
nishment continues until either the judgment is
paid in full or employment is terminated. The
first procedural change that employers will see
is that their answers to the interrogatorics are

due between 21 and 40 days after service (the

prior Act provided a 98- to 112-day time frame).

As before, employers must compute the amount of non-
exempt wages to be withheld. Under the amended Act,
however, employers are not to turn over those amounts to
creditors before receiving a court order authorizing the
disbursement. This order is to be entered after the

employer.

employer files its answers to the interrogatories and likely

will direct the employer to remit with-
held amounts on a monthly basis.

If the judgment is not paid in full by
the end of the first full calendar quar-
ter following the date the employer
received the garnishment, the creditor
is to prepare and mail a certification
to the employer, stating the amount of
the judgment remaining unsatisfied.
Upon receipt, the employer must
hand deliver or mail a copy of the cer-
tification to the employee.

If the employer receives a subsequent wage garnishment
before a prior one has been completed, the subsequent
garnishment remains effective and is triggered when the
prior one is completed. Subsequent garnishments are
effective in the order in which they are served on the
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If the spouse against whom the judg-
ment has been entered dies first, the
surviving spouse becomes the sole
owner, and the judgment is deemed
extinguished. If, however, the spouse
against whom a judgement has been
entered survives the other spouse,
then the judgment lien attaches to the
property.

Tenancy by the entirety is often used
by couples when one spouse is in a
profession that has a relatively high
risk of personal liability.

B Land trust. A land trust is a
relatively simple trust that is often
used to hide the names of the true
owners. For example, a couple can
enter into a contract to purchase a
residence and provide in the contracl
for title to be transferred to another

(an individual or a bank or trust com-
pany) as trustee. Record title will then
show that the property is owned by
the designated trustee, and the names
of the true owners will not generally
be in the public records.

B Living trust. In some cases,
couples will transfer title to their res-
idence to revocable living trusts: one
for the husband and one for the wife.
This is primarily done as part of a
comprehensive estate tax plan and
has the effect of invalidating joint
tenancy, if that is how the couple pre-
viously held title. There are advan-
tages and disadvantages of holding
title in a revocable living trust, just as
there are advantages and disadvan-
lages of having a revocable living
trust.

B Corporation, partnership
or other entity. On occasion, cou-

ples decide to hold title to their res-
idence in a corporation, partnership,
limited partnership, limited liability
company, limited liability corpora-
tion or other legal entity.

How a couple should hold title
depends on a number of factors,
including the couple’s relationship
between themselves, whether their
estates might have estate tax conse-
Quences, whether either spouse is in
a high-risk profession and the possi-
bility that either spouse might
become disabled.

Most form real estate contracts
assume that spouses wish to hold
title in joint tenancy. These contracts
can easily be modified, however.
Buyers control how they will hold
title and they should consider
whether any other ownership option
is more appropriate for their situa-

tion. 1
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