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New requirements affect residential real estate closings

by Gary R. Gehlbach

Arguably the most significant changes
in residential real estate transactions in
40 years are now occurring,.

The federal Dodd-Frank Act created
the Consumer Financial Protection
Bureau in 20Il, in the midst of and to a
large extent in reaction to the residential
mortgage crisis then sweeping the
nation. Concerned that residential mort-
gage lenders were not being sufficiently
transparent with borrowers and that sig-
nificant lender's charges were not being
disclosed until the closing, the CFPB
developed new forms and procedures
that are now effective for residential
mortgage loan transactions for which
applications were made on and after
Oct. 3, 20I5.

Residential mortgage loans that are
subject to the new rules include typical
residential mortgage loans, refinances of
residential real estate, loans on residen-
tial real estate involving 25 acres or less,
vacant land transactions, transactions
involving residential construction and
loans on residential time shares.

Certain loans, however, are not sub-
ject to the new rules — home equity lines
of credit (which, surprisingly to many
borrowers, usually involve a second

mortgage on the real estate), reverse
mortgages, mortgages secured by a
mobile home, no-interest second mort-
gages made for down payment assistance
and loans made by a creditor who does
not make more than four mortgage loans
per year. Cash transactions not involving
financing also are excluded.

For several decades, residential mort-
gage lenders have been required to pro-
vide borrowers with a Good Faith
Estimate. This form has been replaced
with a new Loan Estimate. As soon as a
mortgage lender receives a complete
loan application for a residential mort-
gage, the lender has three days to send
the borrower a five-page Loan Estimate.

Because a loan application is not
deemed complete for these purposes
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While final regulations have yet to be announced, the Equal Employment
Opportunity Commission’s proposed regulations addressing the application of the
Americans With Disabilities Act to workplace wellness programs gives employers

some idea of what to expect.

Generally, the proposed regulations allow an employer’s group health insurance

plan to offer a wellness program only if:

B the program is reasonably designed to promote health or prevent disease;

M participation in the program is voluntary;
M reasonable accommodations are made for employees with disabilities;

B the employer explains to employees what medical information will be obtained and
how it will be used and disclosed and

B the program contains restrictions on how the employer can collect medical infor-
mation and disclose that information to others.
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NLRB ruling limits ahility to restrict employee e-mail use

by Douglas E. Lee

Employers updating their employee handbooks should con-
sider whether their e-mail policies are consistent with a change
in National Labor Relations Board precedent.

In Purple Communications, Inc., the Board reversed a prior
ruling and found that employees have a presumptive right to use
their employer’s e-mail system to engage in communications
relating to concerted activity — including union activity — during
nonworking time. The Board previously had held that an
employer could prohibit nonwork-related use of its e-mail sys-
tem, so long as the employer did not discriminate against con-
certed activity.

The employer’s policy at issue in Purple Communications
prohibited employees from using “the computer, internet, voice-
mail, and email systems . . . in connection with . . . activities on
behalf of organizations or persons with no professional or busi-
ness affiliation with the Company” and from “sending uninvited
email of a personal nature.” The Board held the policy illegal
under the National Labor Relations Act because it denied

employees the right to solicit one another for union organiza-
tion purposes on nonworking time.

In its decision, the Board distinguished a long line of cases
in which it previously had found that employees do not have the
right to use employer property, such as bulletin boards, tele-
phones and copy machines, for organizing activity. The Board
said that e-mail was different because “employee email use will
rarely interfere with others’ use of the email system or add sig-
nificant incremental usage costs” and that “email systems func-
tion as an ongoing and interactive means of employee commu-
nication in a way that other, older types of equipment clearly
cannot.”

At the same time, the Board cast doubt on the “broad pro-
nouncements” in these older cases and stated that the reason-
ing that prohibited employee use of telephone systems was
“unpersuasive.” The Board did not overrule those cases, how-
ever, leaving those issues for another day. m
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unless it includes the address and price
of the property to be purchased, a lender
should be able to issue a pre-approval
letter without being required to send the
Loan Estimate within three days.

For covered transactions, the standard
HUD-1 Settlement Statement that has
been used for over 40 years is being
replaced by a two-page Closing
Disclosure, a three-page ALTA
Settlement Statement — Borrower/Buyer
and a three-page ALTA Settlement
Statement — Seller. The requirement for
separate buyer and seller statements is
designed primarily to preserve the confi-
dentiality of the buyer’s financing terms.

The new rules likely will extend the
time between when a sales contract is
signed and the closing date. The new
Closing Disclosure must be delivered to
the consumer at least three days before
the closing (excluding Sundays and fed-
eral holidays). The lender is then locked
in to the charges listed on that Closing

Disclosure and cannot change those at
the closing.

If the Closing Disclosure is mailed, it
will be considered received by the bor-
rower three days after mailing, meaning
that if the Closing Disclosure is mailed
on a Monday, it will be considered
received by the borrower on Thursday.
The three-day waiting period then
begins, so the earliest the closing can
occur is the following Monday.

Perhaps the most significant change
will be in actually scheduling closings.
Experts in the industry are advising real
estate brokers and attorneys that, when
contracts are prepared, the closing date
should be at least 60 days after the date
of the contract to account for the new
procedures.

Another change will be in dealing with
last-minute events that change closing
numbers. For example, buyers often con-
duct a final walk-through of the property
just before closing, and if an issue with
the condition of the property arises dur-
ing the walk-through, it is usually
resolved with a credit to the buyer or

other adjustment at the time of closing.
Depending on a number of factors, such
an adjustment could delay the closing for
a week or so.

This possibility is especially problem-
atic for closings that are part of a chain
of closings among parties that are simul-
taneously buying and selling residences.
While attorneys in the past usually rec-
ommended that buyers not take posses-
sion before a closing or that sellers not
retain possession after a closing, the
possibility of closing delays likely will
require more flexibility in these
instances. Provisions for pre- or post-
closing possession might now need to be
developed to deal with homeowner’s
insurance, security deposits and utilities.

While the new changes have received
considerable hype and are causing anxi-
ety among real estate brokers, mortgage
lenders, attorneys, buyers and sellers,
the actual results may be much less dis-
ruptive. As typically is the case, time will

be the judge.
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Changes in estate taxes suggest
need to review estate plans
by Gary R. Gehlbach

With the significant increase in the federal estate tax exemp-
tion in recent years, the focus for many clients has turned from
estate tax planning to income tax planning.

Fifteen years ago the estate tax exclusion was $675,000.
Today the federal exemption is $5.43 million and in 2016 will be
$5.45 million. The Illinois estate tax exemption, however, is
stuck at $4 million, which is still sufficiently high to allow most
decedent’s estates to avoid filing an estate tax return and pay-
ing the estate tax.

At the federal level, a concept called portability applies.
When the first spouse dies, that spouse’s unused estate tax
exemption can be transferred (ported) to the surviving spouse.
This means that, at least in theory, a married couple could have
a combined estate of $10.86 million and experience no federal
estate tax. Interestingly, only 0.14% (that is, fourteen in ten
thousand) households are expected to have estates larger than
the two-spouse combined federal estate tax exemption.

lllinois, however, has not adopted portability. Therefore, a
couple with a potential estate approaching $4 million should
engage in estate planning to avoid or minimize the potential
estate tax.

For the vast majority of individuals and couples whose
estates are worth considerably less than $4 million, generally no
estate tax planning is warranted. Rather, the focus is on income
tax planning and, more specifically, tax basis adjustment.

A person’s tax basis in an asset is generally the cost of the
asset or the value of the asset if received as a result of some-
one’s death (or the giver's tax basis if received as a gift during
the giver’s life), less allowable depreciation deductions. When
an asset is sold, taxable gain or loss is usually measured as the
difference between the net sales price and the seller’s adjusted
tax basis. Generally, when a person dies the assets in his or her
estate receive a step-up in income tax bases equal to the values
of those assets as of the date of death. (Some notable excep-
tions exist, however, such as assets funded with pre-tax contri-
butions.)

Under fairly traditional estate tax planning for married cou-
ples, on the death of the first spouse assets with a value equal
to not more than the decedent's estate tax exemption were shel-
tered by channeling them to a by-pass trust, typically called a
Family Trust, for the benefit of the surviving spouse. The Family
Trust would be structured so that, when the second spouse
would die, the value of the assets in that trust would not be sub-
ject to estate tax in the surviving spouse’s estate.

The protection from estate tax, however, meant that the
assets in the Family Trust did not receive a step-up in tax bases.

As a result, any significant appreciation in the value of the
assets since the death of the first spouse could lead to sub-
stantial income tax when the assets were sold.

Therefore, if estate tax is no longer a concern, using a Family
Trust might no longer be good planning. Instead, other estate
planning techniques are available to safeguard the assets of the
first spouse to die, allowing the surviving spouse to have the
benefit of those assets during the balance of his or her life, but
ensuring that those assets receive step-ups in income
tax bases on the death of the second spouse. m
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Like final regulations adopted in 2013, the proposed
regulations distinguish between “participatory” and “health
contingent” wellness programs. Participatory programs
require only participation and base rewards on participa-
tion rather than on satisfaction of a standard related to a
health factor. Health contingent programs, on the other
hand, require employees to satisfy a standard related to a
health factor (such as maintaining a specified cholesterol
level) or require employees to complete an activity related
to a health factor (such as attending a specified educa-
tional session) to obtain a reward.

Participatory programs are permitted under existing
regulations as long as they are made available to all simi-
larly situated employees. Health contingent programs are
subject to several additional requirements, including a
requirement that rewards not exceed 30 percent of the
total cost of employee-only coverage under a plan (or up
to 50 percent if the reward relates to tobacco prevention or
reduction).

Under the proposed regulations, a wellness program
cannot condition a reward on an overly burdensome
amount of time for participation, use unreasonably intru-
sive procedures or place on employees significant costs
related to medical examinations. If an employer collects
medical information on a health questionnaire, it should
provide follow-up information or advice, such as feedback
about risk factors or using aggregate information to design
programs to treat any specific conditions.

In regard to reasonable accommodations, the proposed
regulations provide that accommodations must be offered
to all employees with disabilities, whether the wellness
program is participatory or health contingent. For example,
an employer might have to provide a sign language inter-
preter for a deaf employee attending a nutrition class or a
large-print version of written materials for an
employee with impaired vision. :[4"_
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Secured creditors face new hankruptcy requirements

by Megan G. Heeg

Two recent changes in the bankruptcy
arena serve to increase the obligations of
secured creditors seeking to be paid in a
bankruptcy case.

First, on Dec. I, 2015, most official
national bankruptcy forms were replaced
with substantially revised, reformatted
and renumbered forms. The revised
forms include proof of claim forms and
reaffirmation documents.

The main goal of the new forms is to
make all forms easier to use and under-
stand. These new forms, however,
reuire creditors — especially creditors
holding a residential mortgage — to file
more detailed proofs of claim, which will

result in more pages, more paperwork
and more disclosures.

Second, a recent decision of a federal
appellate court requires secured credi-
tors’ attention. In the decision, the U.S.
Court of Appeals for the Seventh Circuit
(which includes lllinois) held that a
secured creditor must timely file a proof
of claim in a Chapter I3 case in order to
receive a distribution under the debtor’s
plan. Before that decision, uncertainty

had existed as to whether both secured
and unsecured creditors were required to
file proofs of claim within 90 days of the
date set for the first meeting of creditors.
With the court’s decision applying the
deadline to all creditors, a secured cred-
itor that does not timely file a claim no
longer will be entitled to receive a distri-
bution under a Chapter 13 plan. A failure
to file a claim, however, does not affect
the creditor’s lien, and a secured creditor
that does not to file a proof of claim still
can enforce its lien through foreclosure,
even after the debtor receives
a discharge. m
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Mr. Lee was named an lllinois Leading Lawyer in 20I5.
Leading Lawyers are selected through a survey of peers, and the
total number of Leading Lawyers is limited to fewer than five
percent of all lawyers in Illinois . . . An article by Mr. Gehlbach
on recent changes in federal estate tax procedures was pub-
lished in the Illinois State Bar Association’s Trust and Estates
newsletter . . . Mrs. Heeg recently presented to the Winnebago
County Bar Association’s bankruptcy section about debtors’
exemption claim rights and limitations . . . After 20 years on the
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As a U.S. Trustee in bankruptcy matters, Mrs. Heeg contin-
ues to refer bankruptcy fraud cases to the U.S. Trustee’s office.
In October, the U.S. Trustee’s office recognized her work at its
annual trustee training seminar . . . Mrs. Considine recently
completed an extensive dissolution of marriage trial that con-
tinued over the course of several months and involved complex
maintenance and business valuation issues . . . Mr. Lee has been
admitted as a member of the lowa bar . . . As counsel for a
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board of directors of Open Sesame Children’s Learning Centers,
Mr. Lee retired as president of the board. Mrs. Foulker then
was one of two people elected as co-president of the board . .
. Mrs. Foulker has been elected as a member of the board of
directors of the United Way of Lee County . . . Mrs. Considine
is completing the first year of her two-year term as president of
the board of directors of the Dixon Area Chamber of Commerce
& Industry . . . Mr. Lee is serving as vice-chair of the

board of directors of KSB Hospital. m

developer, Mr. Gehlbach helped procure approval from the City
of Dixon for the restructuring of a residential subdivision . . .
Mr. Lee recently assisted a client in preparing several work site
safety policies . . . Mr. Gehlbach successfully handled two com-
plex estate tax returns . . . Both Mr. Gehlbach and Mr. Lee con-
tinue to represent sellers and purchasers of local businesses . .
. Mr. Lee continues to represent employers in

unemployment appeals. m
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