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No good deed goes unpunished:
IRS says employee gifts now subject to taxation

by Gary R. Gehlbach

Beware, employers. Those holiday
or other gifts to your staff or employ-
ees, if functionally equivalent to cash
even with significant restrictions,
probably constitute taxable income.

In a recent Technical Advice
Memorandum issued by the Internal
Revenue Service, employer-provided
gift coupons with a face value of $35
were determined to be taxable
income to the employees. This was
true even though the gift coupons

ent effort to be more politically cor-
rect and mindful that some of its
employees were vegetarians, the com-
pany implemented a gift coupon pro-
gram. Each employee was given a gift
coupon with the employee’s name and
address on the front.

The face amount of the coupon
was $35, and the coupon was
redeemable at several grocery stores
for grocery products (excluding
tobacco, alcohol and pharmacy

were sub]ect to several restrictions.
The employer in this case was a
charitable organization that tradition-
ally had provided its employees with a
ham, turkey or gift basket as an annu-

al holiday gift. However, in an appar-
S P Gifts continued on page 2
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New lllinois WARN statute covers
more employers

by Douglas E. Lee

Beginning Jan. 1, 2005, lllinois employers with as few as 75 full-time employ-
ees are required to provide 60 days’ written notice before they implement a
covered “mass layoff, relocation or employment loss.”

Employees with 100 or more full-time employees have faced similar require-
ments for several years under the federal Worker Adjustment and Retraining
Notification Act. On Aug. 12, 2004, however, Gov. Blagojevich signed an
Hlinois version of the law, which applies to all employers in the state with at
least 75 full-time employees.

While similar to the federal law, the Illinois WARN statute contains several
important differences. The lllinois act, for example, defines notice-triggering
events differently than the federal law. While both laws define a covered “mass
layoff” as a reduction in force at a single site of employment that is not the
result of a plant closing and that results in employment losses during any 30-
day period for al least 33% of the employees, they have different minimum

reQuirements.
“ WARN continued on page 2
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goods). The coupon provided that a
listed grocery store had the right to
reject the coupon. Moreover, the
coupon could be used only once, and
any unused portion would be forfeit-
ed. Finally, the coupon was valid for
only two months.

In the Internal Revenue Code,
“gross income” is defined as “any
income from whatever source
derived, including, but not limited to,
compensation for services including
fringe benefits.” “Wages” includes
“remuneration  for employment,
including the cash value of all remu-
neration (including benefits) paid in
any medium other than cash,” with
certain exceptions. One of those
exceptions is any fringe benefit that
qualifies as a de minimis fringe bene-
fit. A de minimis fringe benefit is any
property or service that has a value so
small that it would be unreasonable
or administratively impracticable to
account for it.

The term de minimis is actually
short for de minimis non curat lex,
which literally means “The law does
not care for small or trifling matters.”

Income tax regulations provide
examples of de minimis fringe bene-
fits that may be excluded from an
employee’s wages. These include:

M Occasional lyping ol personal
letters by a company secrelary;

B occasional personal use of an
cmployer’s copying machine;

B occasional cocktail parties,
group meals or picnics for
employees and their guests;

B traditional birthday or holiday
gifts of property (but not cash)

with a low fair market value;

B occasional theater or sporting
event tickets;

coffee, donuts and soft drinks:
local telephone calls and

flowers, fruit, books or similar
property provided to employees
under special circumstances
(illness, outstanding perfor-
mance or family crisis).

The Internal Revenue Code specif-
ically provides that the de minimis
fringe benefit is limited to property or
services and does not include cash.
The regulations provide that cash is
generally not excludable as a de min-
imis fringe benefit even when the
property or scrvice provided would
be excludable as a de minimis fringe
benefit by virtue of its value.
Moreover, Lhe regulations provide
that it is not administratively imprac-
ticable to account for cash, regardless
of how small the amount might be.

In the particular case that is the
subject of the Technical Advice
Memorandum, the IRS found that the
gift coupons were essentially equiva-
lent to cash and therefore wages sub-
ject to income tax withholding and
reporting.

We are reminded not to seek logic
in the ways of the omniscient Internal
Revenue Service. If an employer pro-

vides a nice gift basket, ham or turkey
for, say, $35 for each employee, this is
probably not considered wages.
However, if the employer instead pro-
vides coupons to the employees
redeemable at participating business-
es, those coupons will constitute tax-
able income subject to withholding.
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In Hlinois, the notice is not trig-
gered unless the layoff affects at
least 25 employces (or 250
employees regardless of the per-
centage). Under the federal law,
the layoff must affect at least S0
employees (or 500 employees
regardless of the percentage).
Another difference between
the laws is that the Illinois act
applies to a “relocation,” while
the federal law does not.
Unfortunately, “relocation” is not
defined in the new law.
Differences also exist concern-
ing enforcement. The federal
WARN law is not enforced by a
governmental agency but instead
through civil lawsuits that can be
brought by affected employees or
their representatives. In Illinois,
the new statute will be interpret-
ed and enforced by the Illinois
Department of Labor. Employers
contemplating significant layoffs
or plant closings accordingly
should ensure that they comply
with both the federal and slate

laws. m
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vide financial assistance, medical and
dental insurance coverage and counsel-
ing and other support services.
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Through various governmental programs, faction in being able to help those in
a guardian can obtain substantial finan-  need.
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